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things beget confusion, invite litigation and so discourage and 
interfere with the orderly conduct of business as to be substan- 
tially impracticable." 

Many States have now adopted the report of the Commission 
on Uniform State Laws, which has done much to standardize the 
warehouse receipts as well as minimize the possibilities of abuse 
through fraud to which these instruments have been frequently 
subjected. 

Under the Sales Act, Sec. 34, the assignees would not be pro- 
tected. Under that Act, when there is a transfer of a non- 
negotiable document of title, the document does not control the 
possession of the goods, and is therefore not a symbol of them. 



CAN A MARRIED WOMAN MAINTAIN AN ACTION OF TORT AGAINST 
HER HUSBAND FOR A TORT COMMITTED DURING COVERTURE? 

In Thompson v. Thompson, 218 U. S., 611, the plaintiff sued 
her husband for $70,000 damages for seven distinct assaults made 
on her while pregnant. The husband demurred to it, relying on 
the coverture at the time as a defense. The action was brought 
under Sec. 1155 of the Code of the District of Columbia, which 
provided that "married women shall have power to sue separately 
for the recovery, security or protection of their property and for 
torts committed against them as fully and freely as if they were 
unmarried." The majority of the Supreme Court held she could 
not maintain this action even under this statute. They argued 
that at common law neither spouse was liable for torts against the 
other. Admitting that statutes are quite general now, allowing 
her to protect her person against assaults by third persons, "the 
statute was not intended to give a right of action as against the 
husband, but to allow the wife in her own name to maintain 
actions of tort which at common law must be brought in the joint 
names of herself and husband." They justify thus limiting the 
statute by observing that "such radical and far-reaching changes 
should only be wrought by language so clear and plain as to be 
unmistakable evidence of the legislative intention." She has 
other remedies: (1) a criminal action against her husband; (2) 
suit for divorce and separation ; and (3) chancery will protect her 
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separate property rights. But three justices — and their views 
are surely entitled to great weight — Justices Harlan, Holmes and 
Hughes, held there was that necessary "clear and plain" language 
here to show the legislature meant to bring about this "radical 
and far-reaching change." Justice Harlan says, "there is no 
room whatever for mere construction, so explicit the words of 
Congress." Besides there is no discrimination made as to par- 
ties committing the tort in the statute. It is admitted by the 
majority she could sue her husband separately in tort for recovery 
of her property and damages for its detention; and there are no 
grounds for going further and discriminating as to the kinds of 
tort for which she could Or could not maintain an action, as the 
majority do. Whether this is expedient and good public policy or 
not is a question for the legislature, and courts are not justified 
in construing an act contrary to the plainly expressed intention of 
the legislature on any grounds of expediency or public policy. 

Of course, at common law she would have no right of action in 
such a case. 1 Cooley on Torts, 3rd edition, 472; Hobbs v. 
Hobbs, 70 Me., 383; Jenne v. Marble, 37 Mich., 319; White v. 
Wager, 25 N. Y., 328. The old common law rule was as was said in 
Abbott v. Abbott, 67 Me., 306, 307: "By earliest edicts of Courts, 
he had a right to strike her as punishment for her misconduct, 
and her only remedy was that 'she hath retaliation to beat him 
again if she dare.' " But this view is not in accord with Ameri- 
can ideas, and the Supreme Court in Carroll v. Reidy, 5 App. 
D. C, 59, 62, said : "There never was any good reason for carry- 
ing the feudal notion of the unity of husband and wife, which 
was not the Christian notion, to the absurd extreme to which it 
has sometimes been pushed." So statutes of about the same gen- 
eral effect have been passed throughout the United States, and the 
question of the principal case here is entirely as to the construc- 
tion to be placed on these by the Courts. 

It must be admitted that the decision of the principal case repre- 
sents the steady trend of American authority; in fact no case 
squarely opposed to it decided by the highest Court of any State 
has been found, but there have been some expressions of disap- 
proval even when applying it, and under a statute as broad as the 
one in the principal case it seems to be a pure judicial limitation 
on the intent of the legislature. Judge Cooley, in 1 Cooley on 
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Torts, 3rd edition, p. 474, says as the American rule, that the 
wife cannot sustain an action for a personal tort committed to her 
person or reputation by her husband during coverture. 

As to property rights, it is generally held she can sue her hus- 
band freely under these statutes. The Supreme Court of the 
United States supported a note given by a husband to his wife as 
security for a loan by her to him, after it had been assigned. 
Bronson v. Brady, 28 App. D. C.,250. Direct recovery by the wif eon 
a similar note was allowed in Matheivson v. Matheivson, 79 Conn., 
23, and in May v. May, 9 Nebr., 16, and in In re Deaner's Estate, 
26 Iowa, 701. Maine and Pennsylvania, however, have not 
allowed the wife to recover in assumpsit for a loan of her separate 
property to her husband. Small v. Small, 129 Pa. St., 366; Ken- 
nedy v. Knight, 174 Pa. St., 408; Crowther v. Crozvther, 55 Me., 
358. These last States are excessively strict, and generally as to 
her sole and separate property she can sue and be sued as a feme 
sole. Chestnut v. Chestnut, JJ 111., 346; Heintz v. Hcints, 120 
S. W. (Tex.), 941; Carpenter v. Carpenter, 154 Mich., 100; 1 
Cooley on Torts, 3rd edition, p. 474. 

The majority of States have allowed this action as to her prop- 
erty to be maintained, even though it took the form of a tort 
action. It is admitted, in the principal case, that it would be 
allowed by the Supreme Court under the statute they were con- 
struing. In White v. White, 58 Mich., 546, replevin was allowed, 
the Court saying : "We have no doubts as to her right to maintain 
this action." In Berdell v. Parkhurst & Berdell, 19 Hun, 358, 
the husband was allowed to recover for the wrongful conversion 
by his wife of his property, the Court saying they held in Whitney 
v. Whitney, 3 Abbot's Prac. (N. S.), 350, 49 Barb., 319, that a 
wife could maintain an action under the same circumstances. 
Trover was allowed by the wife against the husband for some 
property he had taken away contrary to a separation agreement 
in Carpenter v. Carpenter, 154 Mich., 100. Recovery by her for 
conversion of her sole and separate estate was allowed in Heints 
v. Heints, 120 S. W. (Tex.), 941, and also in Emerson v. Clayton, 
32 111., 493. But Maine does not allow either trover, Smith v. 
Gorman, 41 Me., 405, or replevin, Hobbs v. Hobbs, 70 Me., 383, 
although Maine has a seemingly broad statute : "She may com- 
mence, prosecute and defend any suit in law or equity to final 
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judgment in her own name in the same manner as if she were 
unmarried, or she may prosecute or defend such suit jointly with 
her husband." The Court reasons that this alternative excludes 
the construction of an action against her husband. 

But as to tort actions for torts to the person or reputation of 
the wife, the Courts have uniformly read into the statutes a dis- 
tinction and not allowed them. The leading case showing this 
is Freethy v. Freethy, 42 Barb., 641. This was an action by the 
wife to recover for slander by her husband; and the Court ad- 
mitted the words were clearly actionable. The statute said, "any 
married woman may bring and maintain an action in her own 
name for damages against any person, or body corporate, for any 
injury to her person or character, the same as if she were sole." 
The Court said the words were broad enough to include the hus- 
band, "but were not within the intent of the statute." They hold 
that when "the legislature intends to make such a striking innova- 
tion of the rules of the common law and so much opposed to public 
policy and the peace and happiness of the conjugal relation, it 
should use such language as will make it clearly manifest." It 
seems as though they did here. The New York Court under 
the same statute and on the same reasoning held in Longendyke v. 
Longendyke, 44 Barb., 366, that an action for assault and battery 
could not be maintained by the wife against her husband. Here 
again they admitted it was "covered by the literal language of this 
section, but / think such was not the meaning and intent of the 
legislature." It would "break up that conjugal union and tran- 
quility which it has always been the policy of the law to guard 
and protect." But it seems as though this "tranquility" had 
already been broken by the assaults, and this action was no more 
against public policy than an action against him in the criminal 
courts. The same question came before the Court of Appeals 
of New York in Schults v. Schults, 89 N. Y., 644, and the action 
was dismissed. The majority gave no opinion, but there were 
two strong dissents, and the Supreme Court, 27 Hun, 26, 63 How. 
Prac, 181, had allowed the action, in a long strong opinion. 
Under authority of Schultz v. Schults, supra, an action for assault 
and battery was dismissed in Abbe v. Abbe, 48 N. Y. Supp., 25, in 
1897, although a statute has been passed since then, giving her 
"a right of action for an injury to her person," and "for an injury 
arising out of the marital relation." Thus it seems settled at 
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last in New York that such an action as in the principal case is 
not maintainable although admittedly within the words of the 
statute. 

Minnesota would not allow an action for a personal tort, but 
its statute is not as liberal as in the principal case. The 
statute said the wife should have the same right to sue in any form 
of action "that her husband has to appear in his name alone," 
and as he could not sue her for a tort she could not sue him. 
Strom v. Strom, 98 Minn., 427. In California, in an action by a 
husband against his wife for wilfully shooting him in the leg 
with a shotgun, it was held that its statute as to one spouse 
suing another "related solely to contract and property rights." 
They say in this opinion that "there is no case in favor of the 
right to maintain such an action." Peters v. Peters, 103 Pac, 218. 
Michigan, in Bandfield v. Bandfield, 1 17 Mich., 80, and Iowa, in 
Peters v. Peters, 42 Iowa, 182, both denied the right to maintain 
an action for assault and battery, but their statutes only applied 
in express terms "to actions in relation to her sole property," 
(Michigan) and "as owner of property may maintain action" 
(Iowa). Louisiana has a strict statute, only allowing suits be- 
tween them for separation, or as to her sole and separate prop- 
erty. Mary Heyob v. Her Husband, 18 La. Ann., 41 ; Moore v. 
Moore, 18 La. Ann., 613. Illinois, in Main v. Main, 46 111. App., 
106, does not allow an action by a wife after divorce for false 
imprisonment in an asylum during coverture, holding the statu- 
tory changes applied only to property, and that they would not 
abrogate old common law rules unless forced to do so by direct 
terms of the statute or by necessary implication. 

Maine, under her policy of strict construction of these statutes, 
naturally will not allow an action for personal tort against the wife 
during coverture, either before divorce, for assault, Libby v. 
Berry, 74 Me., 286, or after divorce, for false imprisonment, 
Abbott v. Abbott, 67 Me., 304. They construe the liberal stat- 
ute as meaning she could only now maintain "in her own name, 
those (actions) which before must have been brought in the hus- 
band's name, either alone, or as party plaintiff with her." 

In Sykes v. Speer, 112 S. W. (Tex.), 422, the Court said, "that 
a wife cannot sue her husband for torts committed against her 
person or her reputation while that relationship existed is not an 
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open question in this State" ; they "were compelled to follow" the 
old case of Nickerson v. Nickerson, 65 Tex., 281, where such an 
action was not allowed, but in that case there was no question of 
a statute discussed. The Court says in the opinion: "It would 
seem to the writer that if a husband can be held responsible crim- 
inally for an unjustifiable assault upon one whom the law has 
placed under his care and protection, certainly the same consid- 
eration of policy would permit her to recover compensation for 
damages, when sought in a proceeding after the dissolution of the 
marriage relation." 

While unquestionably the majority of the Court in the prin- 
cipal case have decided in the same way as almost all the State 
Courts, when the same question has been presented — maintained 
the common law in the teeth of the words of the statute, because 
they consider it better public policy, it seems as though the minor- 
ity argument, that it is the province of the legislature to determine 
the question, is the sounder. Is it enough against public policy 
and the modern conception of the marital relation to justify the 
Court in contravening the plain words of the statute ? If we have 
abandoned "the old feudal notion of unity of husband and wife" 
to the extent of allowing a criminal action against the husband for 
assaults on his wife, why not to the extent of allowing her to re- 
cover damages for it also, when the statute in terms allows it? 



